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In this chapter, I describe the elements and possible reasons for Hungary’s recent
transition from a liberal to an illiberal democratic system, and will attempt to
explain both the unique and the more typical features of this change. I use the
term ‘constitutional counter-revolution’ to describe the Hungarian constitu-
tional restoration.! At the same time, my view is that the illiberal turn, which
significantly weakened the rule of law safeguards instituted by the 1989-1990
constitutional process, has not resulted in the restoration of either the single-
party state or police state structures. I think that the Hungarian constitutional
system after 2010 is better characterized as a kind of ‘democradura’, rather than
as a dictatorship.?

Let us first discuss the characteristics of the constitution-making process both
in 1989 and in 2010.

Revolutionary/non-revolutionary vs. sovereign/
post-sovereign constitution- making

The characteristic of system change that Hungary shared with other transitioning
countries was that it had to establish an independent nation-state, a civil soci-
ety, a private economy, and a democratic structure all at the same time.? Plans
for transforming the Stalin-inspired 1949 Rikosi Constitution into a ‘rule of
law’-document were delineated in the National Roundtable Talks of 1989 by
participants of the Opposition Roundtable and representatives of the state party.
Afterwards, the illegitimate Parliament only sealed the comprehensive amendment
to the Constitution, which went into effect on the anniversary of the revolution,
and which has since been the basic document of the ‘constitutional revolution’.
Revolutionary constitutions — exemplified by the models of the American and
French Revolutions — establish an entirely new order rather than merely con-
straining the reigning power in place.* In the order created by such constitutions
all forms of exercising public power require an immanent justification, which is
provided by the new constitution. The new constitution determines the form and
substance of the sovereign exercise of power, and in so doing, it liquidates the
previous political order; in other words it severs continuity. The establishment
of a new political order is associated with the concept of ‘democratic constituent
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power’, which designates the people as the subjects of the founding act. This
legality manifests itself in democratic procedures and emerges subsequently as
the basis for the constitution’s legitimacy. This explains why most constitutions
only make provisions concerning the amendment of the existing document, while
they are silent on the formal requirements of its comprehensive revision, not to
mention the adoption of a new constitution. The Spanish Constitution and the
constitutions of some states of the U.S. are exceptions to this general observa-
tion, since they also regulate the possibility and procedures of a revision. Another
exception is the German Grundgesetz of 1949, which, in its Article 146, holds
out the prospect of its own replacement by a new constitution to be adopted
following German reunification (as we know, ultimately, this promise went unful-
filled in 1990: the six new federal states joined the Federal Republic within the
framework of the Grundgesetz). Similarly, the preamble of the comprehensive
constitutional amendment act of 1989 in Hungary also promises the adoption of
a new constitution. Nevertheless, even though in the Hungarian case, formally
speaking, no new constitution was adopted in 1989 — though substantially speak-
ing it did — academic literature qualifies this act not as an amendment or revision,
but as a ‘constitutional revolution, or new founding’.® However, this procedure
is called ‘chaste constitution-making’ by some academics. ¢

The non-revolutionary tradition seeks to legalize an existing system of gov-
ernment. In the case of the German and British constitutional evolution, which
may be regarded as the prototypes of this model, it also strives to constrain royal
powers by adopting a new constitution. In contrast to the revolutionary tradi-
tion that establishes a new order, the non-revolutionary tradition that seeks to
reshape power arrangements does not necessarily require democratization. In
fact, democratization may be counterbalanced by strong judicial review, as in
England, or by the powers of a constitutional court, as in Germany. But those
constitutions that are, in a political sense, non-revolutionary need not even neces-
sarily aim to transform the existing power arrangements. It is conceivable that a
new constitutional order is established while the previous power structures con-
tinue to prevail. According to Ran Hirschl, the constitutional developments in
1982 in Canada, in 1990 in New Zealand, between 1992 and 1995 in Israel, and
indeed, the UK’s situation following the adoption of the Human Rights Act in
1998, are precisely such instances of ‘no apparent transition’. In these cases the
constitutional reforms are neither concomitants of a political-economic transition
nor the outcome thereot.”

Taking into account the revolutionary/non-revolutionary dichotomy, we
can conclude that the constitution-making in Hungary in 1989 can be sub-
stantively characterized as a revolutionary act, since it produced a new political
order, even though neither the roundtable, which drafted the comprehensive
amendment to the old constitution, nor the communist parliament, which rub-
ber stamped the draft, can be considered as a democratic constituent power.
Therefore, using the sovereign/post-sovereign binary categories, it was cer-
tainly a post-sovereign constitution-making, both procedurally and due to the
promise of a new constitution, also substantially.
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On the other hand, procedurally, the 2011 Fundamental Law wasn’t a
revolutionary act, since it was enacted on the basis of the constitution-making
rules of the 1949 /1989 constitution, with the exception of the special provi-
sion of the house rules. However, there was also a new rule incorporated into
the constitution in 1994, which required a four-fifths majority for the deci-
sion concerning the preparation of a new constitution. Substantially, the new
Fundamental Law of Hungary can be treated as revolutionary, as it introduced
a new, illiberal type of constitutional system, instead of the liberal constitution
of 1989. Even Prime Minister Viktor Orbdn responded to European Parliament
critics regarding the new constitutional order by admitting that his party did not
aim at producing a liberal constitution. He said:

In Europe the trend is for every constitution to be liberal, this is not one.
Liberal constitutions are based on the freedom of the individual and subdue
welfare and the interest of the community to this goal. When we created
the constitution, we posed questions to the people. The first question was
the following: what would you like; should the constitution regulate the
rights of the individual and create other rules in accordance with this prin-
ciple or should it create a balance between the rights and duties of the
individual? According to my recollection, more than 80 percent of the peo-
ple responded by saying that they wanted to live in a world where freedom
existed, but where welfare and the interest of the community could not be
neglected and that these need to be balanced in the constitution. I received
an order and mandate for this. For this reason, the Hungarian constitution
is a constitution of balance, and not a side-leaning constitution, which is
the fashion in Europe, as there are plenty of problems there.®

Because of this intention of the government to change the liberal democratic
political order, I describe this constitution-making as counter-revolutionary.
Instead of a ‘revolutionary/non-revolutionary’ dichotomy, Andrew Arato
distinguishes between sovereign and post-sovereign constitution making. By sov-
ereign, he means a constitution-making process conducted by parliament, while
the essence of the post-sovereign model is that constitution-making power is not
concentrated in a single body or an organ specially constituted and authorized
for the purposes of constitution-making, but that each of the organs involved in
constitutional politics are bound by laws.® According to Arato, the roots of this
new form of constitution-making reach back as far as the American Revolution,
as well as the post-WWII constitutional processes in France and Germany; its
renaissance can also be observed in the 1970s in Spain, in the regime transitions
in Central and Eastern Europe in the late 1980s and early 1990s, and in South
Africa in the mid-1990s. A basic feature of the process — especially in the latter
cases — is the two-step constitution-making, which features intervening free elec-
tions and the use of a provisional constitution. Another basic feature is that the
principle of constitutionalism does not extend to the final product only, but also
to the process whereby the constitution is adopted. Arato believes that where
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this model is consistently applied, it could be a viable democratic alternative to
revolutionary constitution-making, which often results in dictatorships. Where
the second step fails to take place, however, this omission can easily doom the
entire constitutional process.

In post-communist countries, Arato recognizes three models of constitution-
making. The earliest, possibly too early, constitution-making took place in Bulgaria
and Romania, where the Parliaments that were created as a result of democratic
elections were given the rights of a constituent assembly, as had been the case
in France (the National Contituent Assembly between 1789 and 1791) and in
Weimar (in 1918). Meanwhile, in the Czech Republic and Slovakia after the
dissolution of Czechoslovakia in 1992, constitution-making was carried out by
democratically elected legislative bodies, but without the classification of a con-
stituent assembly. The cases of Hungary and Poland represent a third type of
constitution-making, where the process was started by an illegitimate conventional
legislature whose task was to approve a text that had been agreed upon by the
state-party and the new democratic movements before the democratic elections.

Using this dichotomy, which assesses the substance and the process together,
the 1989 ‘pacted’!® constitution-making in Hungary was designed as a two-step
post-sovereign process, the first step being an interim constitution prepared by the
National Roundtable Talks and enacted by the illegitimate parliament, followed
by a final constitution sometime after the first democratic elections. However, the
country has failed to produce a final constitutionalist constitution, even though in
the second, center-left-dominated, freely elected parliament, the governing coali-
tion of the socialist MSZP and the liberal SZDSZ alone had constitution-making
powers. Therefore, in the context of Hungary, Arato spoke of partial failure in
2010." In 2011, he argued that the adoption of the Fundamental Law was a
move against post-sovereign constitution-making.!? Altogether, we can argue
that the new constitution is a result of a sovereign process.

In 1989, Fidesz and Viktor Orban together with SZDSZ (the Alliance of
Free Democrats) played a crucial role in avoiding a kind of semi-presidential
system with a former communist president by not signing the agreement of the
National Roundtable and by initiating a successful referendum on the process
to elect the president. Following Fidesz’s election victory in 2010, many argued
that Orban was willing to introduce a presidential system in order to concentrate
power in the hands of the presidency. Others claimed that Orbidn would not
want a presidential system since he prefers a system containing checks and bal-
ances against the executive.!® Proponents of Fidesz, such as Béla Pokol, argued
that Fidesz’s new constitutional system envisages the Westminster parliamen-
tary model, in which the ‘winner takes all’ and where the principle of the unity
of power prevails. In my view, the Westminster model also works with checks
and balances, even if different from that of a presidential system. Therefore one
cannot treat Fidesz’s new constitutional system as a monistic democracy, which
just gives priority to democratic decision-making over fundamental rights.'* The
institutional arrangement of this model is best embodied by the British doc-
trine of parliamentary sovereignty, which does not entail the usual institutional
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elements of a dualist democracy, such as strong judicial review. By contrast, the
new Hungarian constitutional system has kept these institutional arrangements,
such as the Constitutional Court, but deprived them of their power. They also
kept the mixed electoral system, but made it more majoritarian.

Consequently, the new Hungarian constitutional system does not fit into
any of the models of government, all of which are based on a different con-
cept of separation of powers. The more traditional models of government forms
are based on the relationship between the legislature and the executive. For
instance, Arendt Lijphart differentiates between majoritarian (Westminster) and
consensual models of democracy, the prototype of the first being the British,
while that of the second being the continental European parliamentary and U.S.
presidential systems.'® Giovanni Sartori discusses presidentialism and semi-pres-
identialism, as well as two forms of parliamentarism — namely, the premiership
system in the United Kingdom, Kanzlerdemokratie in Germany, and the assem-
bly government model in Italy.'® Besides the Westminster and U.S. separation
of powers systems, Bruce Ackerman uses the constrained parliamentarism model
as a new form of separation of powers, which has emerged against the export
of the American system in favor of the model of Germany, Italy, Japan, India,
Canada, South Africa, and other nations, where both popular referendums and
constitutional courts constrain the power of the parliament.!” Hungary between
1990 and 2010 belonged to the consensual and constrained parliamentary sys-
tems, close to the German Kanzlerdemokratie. But the 2011 Fundamental Law
abolished almost all possibility of institutional consensus and constraints on
parliamentary power, and the system has since moved towards an absolute parlia-
mentary sovereignty model, without the cultural constraints of the Westminster
form of government. Not to mention the fact that in the last few decades, the
traditional British model of constitutionalism has also changed drastically with
the introduction of a bill of rights by left-of-center governments (and opposed
by right-of-center opposition parties) in Canada (1982), New Zealand (1990),
the United Kingdom (1998), the Australian Capital Territory (2004 ), and the
State of Victoria (2006). Unlike the traditional commonwealth model of con-
stitutionalism, this codified bill of rights limits legislation, even though the
legislature still enjoys the final word.

The biggest change to the absolute parliamentary sovereignty system occurred
in the United Kingdom after 1998, and some even talk about the ‘demise of
the Westminster model’.’® The greatest deviation from the system of unlimited
parliamentary sovereignty was the introduction of judicial review. In just over
two decades, the number of applications for judicial review nearly quadrupled
to over 3,400 in 2000, when the Human Rights Act of 1998 came into effect
in England and Wales.!” The Human Rights Act has a general requirement that
all legislation should be compatible with the European Convention on Human
Rights. This does not allow U.K. courts to strike down, or ‘disapply’, legislation,
or to make new law. Instead, where legislation is deemed to be incompatible with
Convention rights, superior courts may make a declaration of incompatibility
(under section 4.2). It is then up to the government and Parliament to decide
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how to proceed. In this sense, the legislative sovereignty of the British Parliament
is preserved. Some academics argue that, although as a matter of constitutional
legality, Parliament may well be sovereign, as a matter of constitutional practice
it has transferred significant power to the judiciary.?® Others go even further to
argue that although the Human Rights Act of 1998 is purported to reconcile the
protection of human rights with the sovereignty of Parliament, it represents an
unprecedented transfer of political power from the executive and legislature to
the judiciary.?!

Besides the commonwealth countries mentioned, a similar new model has
emerged in Israel, where the Basic Law on occupation, re-enacted in 1994, con-
tains a ‘notwithstanding’ provision, similar to the Canadian law. This new model
of commonwealth constitutionalism is based on a dialogue between the judici-
ary and the parliament.?? However, comparative constitutional studies conclude
that parliamentary sovereignty tends to be increasingly restrained, either legally
or politically, and that the last few decades have witnessed a narrowing scope
for the exercise of traditional constituent power conceived as unrestrained, as
the sign of the ‘will of the people’, even in cases of regime change or the estab-
lishment of substantially and formally new constitutional arrangements.?® In
contrast to these new trends, in the Hungarian constitutional system, the parlia-
mentary majority decides every single issue without any control mechanism, as
the independence of both the ordinary judiciary and the Constitutional Court
has been liquidated.

Explanations of Hungary’s backsliding to illiberal democracy

Since the new constitutional order has weakened checks and balances and guar-
antees of fundamental rights, the new Hungary (not even a Republic in its name
anymore) cannot be deemed a liberal democracy.

The main reasons for the turn of constitutionalism are as follows:

(a) Historically, in Hungary, as in other East-Central European countries, there
were some unexpected moments of quick flourishing of liberal democ-
racy followed by an equally quick delegitimization of it. First, between the
1860s,/°70s and the end of the 19th century; second, after WWI, except in
Hungary, where the short liberal democratic period led by Mihaly Karolyi
was soon followed by the red terror of commune, and white terror of the
right wing. The third such short moment occurred after 1945, especially
in Czechoslovakia and Hungary until the communist parties’ take over in
1948. And fourth, after 1989, when liberal democracy again seemed to be
the ‘end of history’. 2

Some elements of a representative system existed before World War II, after
Governor Horthy consolidated his regime, with strong nationalism and anti-
Semitism, and without any kind of human rights culture. According to the politi-
cal theorist Istvin Bibo, who also served as Minister of State in the government of
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Imre Nagy during the Hungarian revolution of 1956, pre-World War II Hungary
was a prime example of a ‘deformed political culture’; where

nationhood had to be made, re-fashioned, fought for and constantly pro-
tected not only from the predations of imperial powers but also from the
indifference and fluctuating sense of national identity as a part of the people
themselves.?®

During the 1920s and 1930s, when Hungary had a far-right government that
flirted seriously with fascism, Mikl6s Horthy governed not only as admiral with-
out a sea, but also as a regent without a king. Horthy relied for some of his
authority on his public reverence for the Holy Crown, with which he associated
himself whenever possible. He also organized a major national celebration for the
Crown in 1937 and took full propaganda advantage of touring the country with
the Crown in an open train. While he himself could not claim the title of king, he
appeared, nonetheless, in the place of a king governing the country with a toxic
mix of nationalism, xenophobia, and disrespect for basic legality and constitu-
tionalism. This means that Hungary had never before had a democratic system,
similar to the one of the Third Republic between 1990 and 2010.

Social psychologists in Hungary claim that Hungarian history is full with
failures which is also reflected in the national anthem,?® therefore the self-image
of Hungarians is basically negative.?”” Hungary was on the losing side of both
World War I and World War II. The victim narrative claims that the coun-
try has always been a noble and helpless victim of the malevolent forces of
history, for instance by the Trianon Treaty of 1920, in which Hungary lost
two-thirds of its territory. The fact that the right-wing governments elected by
Hungarians voluntarily joined the losing side, and that Hungary was responsi-
ble for a lot of wrongdoings, for instance for the speedy deportation of more
than half'a million Hungarian citizens of Jewish origin to Auschwitz, has been
never mentioned.?

The many historical fiascos since the middle ages caused a feeling of inferiority
in the sense of Adler, which made it necessary looking for a father figure within
the meaning of Freud’s father complex. These ‘Fiihrers’, such as Rakosi, Kadar,
and also Orban in the post-WWII history of the country were able to treat the
members of society like their children, and this parent-child transaction made it
possible for PM Orban since 2010 to manipulate people with his government’s
very effective campaigns through the loyal media and convince them to follow
his lead sometimes even against their best interest.?” The signs of such a parent-
child transaction was, for instance, Orbdn’s attitude towards the paramilitary far
right Hungarian Garda promising them a slap in the face, or treating all their
critics as paid agents of enemy powers. This can also be a part of the explanation
of why the majority of Hungarians identified herself with the government’s atti-
tude during the refugee crisis. The description of this phenomenon of despotic
protectors of the people against their fears goes back to Plato’s “The Republic’,
in which he warned that a ‘towering despot’ will inevitably rise in any democracy
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to exploit its freedoms and seize power fomenting fear and representing himself
as the protector, just like Orban did during the refugee crisis.>

(b) Even though the transition to democracy in Hungary was driven by the fact

that a large share of the population gave high priority to freedom itself, one
of the legacies of the mild version of socialism with the toleration of private
businesses, relative social security, and no unemployment in the Kadar-
regime (‘the happiest barrack in the camp’) from the 1960s onwards, was
that people expected the new state to produce speedy economic growth, with
which the country could attain the living standards of neighboring Austria
overnight, without painful reforms. In other words, one can argue that the
average Hungarian pursued the West in 1989, though not so much in terms
of the Western economic and political system, but rather in terms of the
living standards of the West. Claus Offe predicted the possible backsliding
effect of the economic changes and decline in living standards, saying that
this could undermine the legitimacy of democratic institutions and turn back
the process of democratization.? This failure, together with the emergence
of an economically and politically independent bourgeoisie, the accumula-
tion of wealth by some former members of the communist nomenclature,
unresolved issues in dealing with the communist past, the lack of retributive
justice against perpetrators of grave human rights violations, and a mild vet-
ting procedure and lack of restitution of the confiscated properties, were
reasons for disappointment.

According to some arguments, the prospects for democracy in Hungary (and
the other newly independent states of Central and Eastern Europe) follow-
ing the 1989-1990 transition were diminished by a technocratic, judicial
control of politics, as well as the loss of civic constitutionalism, civil society,
and participatory democratic government as a necessary counterpoint to the
technocratic machinery of legal constitutionalism.3 This concept argues that
the legalistic form of constitutionalism (or legal constitutionalism), while
consistent with the purpose of creating the structure of the state and setting
boundaries between the state and citizens, jeopardizes the development of
participatory democracy.®® In other words, this view suggests that legal con-
stitutionalism falls short, reducing the constitution to an elite instrument,
especially in countries with weak civil societies and weak political party sys-
tems that undermine a robust constitutional democracy based on the idea of
civic self-government.3

The concept of civic or participatory constitutionalism is based on ‘democratic
constitutionalism’ (James Tully), emphasizing that structural problems in new
democracies include the relative absence of institutions for popular participa-
tion, which is also related to ‘counterdemocracy’ (Pierre Rosenvallon), as well as
robust institutional linkage of civic associations and citizens with formal politics.
Critics of this approach say that it does not sufficiently take into account the rise
of populism and the lack of civic interest in constitutional matters, and the clite
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disdain for participatory institutions. Moreover, the approach does not account
for the increasing irrelevance of domestic constitutionalism resulting from the
tendencies of Europeanization and globalization, especially the internationaliza-
tion of domestic constitutional law through the use of foreign and international
law in constitution-making and constitutional interpretation.®

(d) In addition, two initial failures of the 1989 constitutional changes also con-
tributed to Fidesz’s ability to change the entire constitutional system after
its electoral success in 2010. One of them is the disproportional election
system, which translated the 53 percent vote share into 68 percent in 2010
and 45.5 percent into 67 percent of the seats in Parliament in 2014. The
other failure was the unchanged two-thirds rule for making and amending
the constitution.

The present and future of liberal democracy in Hungary

The current Hungarian constitutional system constitutes a new, hybrid type of
regime, between a full-fledged democracy and a dictatorship. Even when there
is a formal written constitution, a dictatorship is not a constitutional system.
Therefore, China, Vietnam, Cuba, Belorussia, the former Soviet Union, and
former communist countries cannot be considered to be constitutional systems,
even though, as William J. Dobson argues is his recent book, The Dictator’s
Learning Curve, ‘today’s dictators and authoritarians are far more sophisticated,
savvy, and nimble than they once were’.?® What happened in Hungary is certainly
less than a total breakdown of constitutional democracy, but also more than just a
transformation of the way that liberal democracy is functioning. Hungary became
an illiberal democracy, which was the openly stated intention of PM Orbdn.?” In
this illiberal democracy, the institutions of a constitutional state (Constitutional
Court, ombudsman, judicial or media councils) still exist, but their power is
strongly limited. Also, as in many illiberal democracies, fundamental rights are
listed in the new Fundamental Law, but the institutional guarantees of these
rights are endangered through the lack of independence of the judiciary and the
Constitutional Court.

As many scholars noted, there is an incredible range of nondemocratic, non-
authoritarian regimes and their relationship with each other and democracy is
often imperfect and unclear. Countries in this ‘grey zone’ inspired a lot of con-
cepts, which were created to capture the mixed nature of these regimes. Steven
Levitsky and Lucas A. Way introduced the term ‘competitive authoritarianism’
for a distinctive type of ‘hybrid’ civilian regimes in which formal democratic insti-
tutions exist and are widely viewed as the primary means of gaining power, but
in which incumbents’ abuse of the state places them at a significant advantage
vis-4-vis their opponents.®®

In the democratic changes of the post-1989 East-Central Europe, Jacques
Rupnik describes three main trajectories: a) the Central European trajectory is
characterized by the consolidation of democracy; b) in the Balkans, democratic
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transition derailed because of nation-state building; and ¢) in post-Soviet Eastern
Europe (Ukraine, Caucasus), ‘hybrid regimes’ a la Levitsky-Way has emerged.®
In a more recent publication, Rupnik also emphasizes the differences of these
trajectories as a consequence of their different political culture originating in
the Christian or Orthodox culture. He claims that countries with an Orthodox
culture (Greece, Romania, Serbia, Bulgaria) have more difficulties accepting tra-
ditional liberal democracy, which means that — also considering the experiences
of the Arab Spring — instead of Fukuyama’s ‘end of history” approach we should
reconsider Huntington’s ‘clash of civilizations’ scenario.*

Let me clarify the paradox of Orban’s alleged defense of Christianity from the
‘Muslim hordes” and the Orthodox culture of Hungary. In a speech on 26 July
2012, Orban explained why authoritarianism is needed to deal with Hungarians:
Joining forces is not a matter of intentions, but of sheer force. With a half-Asian lot
such as ours, there is no other way [GH: than compulsion or force].*! This assess-
ment is very similar to that of Imre Kertész, the Nobel laureate in literature, who
argued that Hungary’s ill fate stemmed from her inability to choose between Asia
and Western Europe.*? In other words, Christianity and religion in general serve
as reference point that Orban’s right-wing populism uses instrumentally. Fidesz
turned from a liberal party in the early 1990s with a militantly anti-clerical view
from the mid-90s into a conservative party turning to an openly positive stance
towards religion. Religion, however, was never understood as a significant part
of its identity, but rather played a purely instrumental role in Fidesz’s political
strategy, even after they joined the center-right party family of the European
parliament, the European People’s Party (EPP).*3 Fidesz uses religious symbols in
an eclectic way in which references to Christianity are often mentioned together
with the pre-Christian pagan traditions. This refers to the idea of ‘two Hungarys’:
the Western Christian, and the Eastern pagan, tribal one.** Orban once voiced
his conviction that the Turul bird, a symbol of ancient Hungarians, is the image
into which Hungarians are born, ‘the symbol of a national identity of living’.*
This means that Fidesz interprets this pre-Christianity within the framework
of nationalism, and this ethno-nationalism provides sufficient basis of political
identification as a type of surrogate religion. In this respect, Fidesz follows the
authoritarian traditions of the Horthy regime between the two Word Wars, in
which the national religion (‘nemzetvallds’) played a crucial role. Another proof
of Christianity being instrumental for Orbdn is that the marriage rate is the low-
est in East-Central Europe. The difference between Hungary and the deeply
Christian Poland, in particular, is especially telling. Hungary’s marriage rates are
typical of the least religious countries in Europe, which is what the statistics on
church attendance also show.*® One can also have doubts about the seriousness
of Christianity considering the fact that when Orban listed the illiberal regimes
he admires from Singapore through China, Turkey, and Russia, all of them are
either non-Christian or Orthodox.

Considering its new constitutional system, and its behavior in the refu-
gee crisis, which trajectory Hungary is following right now? As in electoral
democracies, a formally competitive election with competing parties was held in
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April 2014; however, Fidesz needed to strengthen the disproportionality of the
clection system, to introduce a unique winner compensation, and gerrymander-
ing, which favored the governing party to regain its two-thirds majority. Even
though we cannot say that the outcome of this election was determined by
the election rules only, we also do not know how much election fraud Fidesz
would have used ifits simple majority would have been in danger. The Budapest
municipal elections held in October 2014 proved that they are ready to engage
in fraudulent practices. ¥

In this respect, the hybridity of Hungarian constitutionalism differs from the
‘managed democracy’ of Putin’s Russia, where failing competing parties and
candidates, and the results of parliamentary and presidential elections cannot be
deemed as uncertain.

The democratic backsliding of Hungary has been demonstrated by many
independent ratings. According to Freedom House’s Nations in Transit rat-
ings, Hungary has weakened more since EU accession than any other member
state, with the largest declines in 2010 and 2011. In 2012, Hungary was down-
graded both for its electoral process and by losing its ‘free’ status regarding
media freedom — the only country to do so. With downgrades in civil society
and local democratic governance in 2012, Hungary’s overall democracy score
is edging closer to the barrier between consolidated democracies and those
classified as ‘semi consolidated’, a category that includes Bulgaria, Romania,
and the better-performing Balkan states.*® By the end of 2013, Hungary’s
democracy score was one full point worse on the 1-7 scale than in 2004, when
the country entered the EU. In the 2015 Nations in Transit report, which
reflects the period 1 January through 31 December, in 2014 Hungary was
expelled from the category of ‘consolidated democracy regimes” and classified
as ‘semi-consolidated’ due to the worsening of its scores in electoral process,
civil society, independent media, local democratic governance, judicial frame-
work independence, and consequently its overall democracy score deteriorated
from 2.96 to 3.18.* Also, Demos concluded that Hungary was a significant
‘backslider’ on the dimensions of electoral and procedural democracy, the rule
of law, and fundamental rights and freedoms and, worryingly, it scored poorly
with respect to citizens’ attitudes towards democracy. It was also the poor-
est performer among EU member states on the measure of active citizenship.
Overall, Greece and Hungary emerge as the most worrying backsliders on
measures of a healthy democracy.®

The attitudes of citizens towards democracy lead us to one of the very reasons
for the backsliding. Besides the more means-based, institution-focused elements
of an ordinary liberal constitutional democracy in Hungary mentioned earlier,
the end-based sociopolitical elements of the term, namely the cultural patterns
as reflected both in general and in specific behavior, are lacking. In other words,
in Hungary there is no, and never has been, a strong normative commitment
to democracy on a behavioral and attitudinal level; therefore, a broad and deep
legitimation of constitutional democracy has not been achieved. This means that
the significant political actors, at both the elite and mass levels, are not convinced
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that the liberal democratic regime is the right and appropriate one for the society,
better than any other realistic alternative they can imagine.

The major question regarding the future of Hungary is whether democracy
and liberalism should go hand in hand, as is the case in the Western world,
including the European Union, of which Hungary is currently a member. As
with citizens in any other nation-state, Hungarians certainly have the right to
oppose joint European measures on immigration and refugees, or even the
development of a liberal political system altogether. However, this conclusion
must be reached through a democratic process, unlike the constitution-making
that took place in 2011, when Hungary’s leaders neglected to consult the
people on their opinions about the very nature of the constitution. There are
still a significant number of people who either consider themselves as support-
ers of liberal democracy, or at least represent views which are in line with liberal
democracy.®! Liberal or not, the country’s next constitution cannot be the
exclusive product of elite-driven negotiations. If Hungarians ultimately opt for
a non-liberal democracy, as Prime Minister Viktor Orbdn publicly insisted first
in the summer of 2014, and a year later during the refugee crisis, they must
accept certain consequences, including parting from the European Union and
the wider community of liberal democracies.

The described democratic backsliding in Hungary demonstrates that the insti-
tutional framework is a necessary but not sufficient element of a successful
democratization. Behavioral elements, among them political and constitutional
culture, are as important as institutions. The other lesson of this case study is
on the one hand that the very definition of democracy is changing, and it is not
necessarily liberal, and on the other hand the borders of democratic, authoritar-
ian, or dictatorial regimes are blurred, and there are a lot of different hybrid
systems, including the current Hungarian one.’> Another important aspect of
these developments is that, due to a new cold war situation, democratic societies
are not only influenced exclusively by the liberal democratic West. The behavior
of the Hungarian government, an admirer of Putin’s authoritarian Russia, partly
supported by the other East European countries during the refugee crisis has
taught us that the strengthening of populist and extreme nationalist movements
across Europe is incompatible with the values of the liberal democracy, and also
that membership of the European Union is not a guarantee for having liberal
democratic regimes in all Member States. Unfortunately, the refugee crisis also
strengthened illiberal democracies all over Europe (Russia and Turkey), and in
the case of Hungary, and later of Poland — which from the end of 2015 very much
followed the Hungarian playbook to destroy constitutional democracy — even
inside the EU. This in spite of the fact that the EU has the authority cither to
use infringement actions because of the systemic violation of EU laws and prin-
ciples or to trigger Article 7 of the Treaty. Instead of using Article 7, however,
Brussels introduced a very cautious pre-Article 7 mechanism called the Rule of
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Law Framework,*® and started it only later and exclusively against Poland. The
possible reason of why the EU was not quite ready to sanction Hungary first and
foremost is that the governing Fidesz party delivers votes to EPP, the largest fac-
tion in the EP. In this way, EU institutions have proven their lack of capacity to
enforce compliance to common values of constitutionalism in a Member State.
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